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PREFACE. 



The ^' Aids to Equity" having been published some con- 
siderable time after the 5th Edition of SnelPs " Principles 
of Equity" appeared, attention was drawn to the effect of 
several Acts and Cases not mentioned in the 5th, but duly 
noticed in the 6th, Edition of Snell, so that the " Aids" are 
for the most part equally a guide to the 6th as to the 5th 
edition of SnelPs Principles, especially as the Editor of the 
last edition of Snell has not altered in any way the plan of 
the work. As, however, in the 6th Edition the Statutes 
of 1882 are incorporated, it has been thought advisable to 
publish the following Supplement to the ^^ Aids," bringing 
it up to the present date, by drawing attention to the 
alterations in the law effected by Recent Cases and Recent 
Statutes ; and particularly by the Married Women's Property 
Act and the Settled Land Act of last year. These Statutes 
materially affect the Chapters on Trustees and Married 
Women ; and the Student, before going through the 
^^Aids" on these Chapters, is advised to go through this 
Supplement and place a star before the *^ Points" in the 
^^ Aids" which are affected by a Recent Case or Statute, 
so that when reading the " Aids" he may, at the proper 
time, refer to the Supplement. If the Student adopts this 
plan, and notices the minor alterations given in the fol- 
lowing pages, he will, I trust, find the " Aids to Equity," 
as read with this Supplement, suflScient for his purpose, 
whether he is reading the 5th or 6th Edition of SnelPs 
" Principles of Equity." 

ALBERT aiBSON. 



SUPPIEMENT to "AIDS TO EOmTT." 



Part I,— INTRODUCTORY. 
Chapter II. — The Maxims of Equity. 

In connection with points Nos. XX., XXI., XXIII., XXTV"., and 

XXV. (Aids, pp. 7, 8), and the defence that the defendant is a pur- 
chaser for value without notice, the Conveyancing Act, 1882, must be 
borne in mind, since it enacts Vhat shall constitute " notice " so as to 
affect a purchaser. 

By sub-sect. 1 of sect. 3 of the Act, it is provided that a 
" purchaser " (which includes a lessee or mortgagee or an intending 
purchaser, lessee or mortgagee or other person, who for consideration 
takes or deals for property) shall not be prejudicially affected by 
notice of any instrument, fact or thing, unless it is either within his 
own knowledge, or would have come to his knowledge if such in- 
quiries and inspections had been made, as ought reasonably to have 
been made, by him. 

By sub-sect. 3 of the same section, it is provided that a purchaser 
shall not be affected by notice of any instrument, fact or thing, 
unless, in the same transaction with respect to which a question of 
notice to the purchaser arises, it has come to the knowledge of his 
counsel as such, or of his solicitor or agent as such, or would have 
come to the knowledge of his solicitor or other agent as such, had 
proper inquiries been made. 

These enactments, in the main, merely declare the law relating to 
actual and constructive notice, as it had been laid down by the equity 
judges in the cases which came before them, and to which reference is 
made in Snell. With regard, however, to notice to the solicitor being 
notice to the client, it is possible that the statute, by enacting that 
it must be received in the same transaction, has reversed the decision 

a2 
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in Fuller v. Bennet (2 Hare, 394), set out in Snell and referred to in 
Aids (p. 7), by preventing constructive notice extending to notice 
obtained by a solicitor or agent in a prior transaction, however recent 
or closely connected with the transaction in which notice is alleged. 

The editor of the 6th edition of Snell is evidently of opinion that 
the decision in Fuller v. Bennet is in no way affected by the statutory 
enactment as to notice, since he gives the facts in the case as in 
previous editions and without comment ; and it will probably be held, 
that where one transaction is, as it was in Fuller v. Bennet^ closely 
followed by and connected with another transaction, the two trans- 
actions are practically one and the same transaction: so that the 
words of the section, that notice to a solicitor must be in the same 
transaction, would cover the case where he received notice in one 
transaction which was closely followed by and connected with the 
transaction in which notice to the client was alleged, sed qucere. 



Part II.— THE EXCLUSIVE JURISDICTION. 

Chap. II. — Express Private Trusts. 

In connection with point to note No. XXI. (Aids, p. 17), and the 
Bills of Sale Act, 1878, must be borne in mind the Bills of Sale Act, 
1882. In a book treating of "The Principles of Equity," it is 
hardly necessary or desirable to go deeply into the difficult and intri- 
cate subject of "bnis of sale," but it may be useful, as reference is 
made to it in Snell, to draw attention to some of the main alterations 
effected by the Act of 1882. They are : — 

(1) A bill of sale by way of mortgage (for the Act only applies 
to bills of sale given as a security for moneys and has no application 
to absolute bills of sale, which are still regulated by the Act of 1878 : 
see Swift v. Pannellj Law Notes, Vol. II. p. 97), executed on or after 
ist November, 1882, must be in the form given in the schedule to the 
Act, otherwise it is altogether void. Any material deviation from 
this form vitiates the bill. (See Davis v. Burton^ Law Notes, Vol. II. 
Part 8, in which the interest was capitalized, and the bill was held 
void.) 
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(2) The bill must be attested by one credible witness at least, but 
he need not be a solicitor, and must be registered within seven days, 
otherwise the bill is absolutely void, even between the parties. If 
executed out of England, the seven days runs after the time at which 
it would in ordinary course of post arrive in England if posted imme- 
diately after execution. 

(3) The bill must be accompanied with an inventory of the goods, 
specifying the chattels, and must only comprise (with certain excep- 
tions) goods of which the grantor is possessed at the date of the 
execution of the will. If it extend to after-acquired chattels, or to 
goods not comprised in the inventory, it is void as to such goods, 
except as against the grantor. 

(4) The goods comprised in the bill can only be seized under the 
five circumstances set out in the Act, and any attempt to make them 
capable of seizure under any other circumstances would make the 
bill void. 

(5) The goods seized must not be removed for five days, and during 
that time the grantor may apply to the Court to prevent the goods 
being sold. This provision applies to the seizure of goods under bills 
of sale by way of mortgage executed before the 1st November, 1882, 
it being the only provision of the Act which is retrospective. (See 
Eli Hickson y. Darlow and JSx parte Izard, Law Notes, Vol. II, 
pp. 72, 168.) 

(6) Bills of sale under 30/. are void altogether. 

(7) Provision is made for the local registration of bills of sale. 

(8) Goods comprised in a registered bill of sale are not taken out of 
the order and disposition clause of the Bankruptcy Act; and so bills of 
sale by traders, although registered, are void against the trustee in 
bankruptcy, unless the grantee takes actual possession of the goods 
before the bankruptcy occurs. (For article on this subject, see Law 
Notes for May, 1882.) 

In connection with points to note Nos. XLIII. and XLIV. 
(Aids, p. 19), sect. 40 of the Settled Land Act, 1882, must be 
remembered. . It makes the receipts of trustees of a settlement effectual 
discharges to the persons paying them money, or transferring to them 
Securities. By the term "settlement" is signified any instrument 
tinder or by virtue of which any land or any estate or interest stands 
for the time being limited to or in trust for any person by tkq»^ ^^ 
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succession, and "trustees of a settlement" indicate only trustees who 
have a power of sale over the settled land, or have power to consent 
to or approve of the exercise of a power of sale over settled land. 
The receipts of other trustees are made sufficient and effectual dis- 
charges by the Conveyancing Act, 1881, referred to in Aids to Equity, 
p. 22. 

Cases to note. 

Ridler v. Ridler (52 L. J., Ch. 343 ; Law Notes, Vol. I. p. 380) 
decides that a voluntary assignment of leaseholds made by a person 
insolvent is void under 13 Eliz. c. 5, although there may be burden- 
some covenants running with the lands which the assignee will have 
to perform. The principle of Price v. Jenkins (referred to in Snell, 
5th ed. p. 84 ; 6th ed. p. 77 ; Aids, p. 17, point to note No. XXTTL), 
as applied to 27 Eliz. c. 4, cannot be applied to 13 Eliz. c. 5, the 
object of the two statutes being entirely different. 

The Three Toums Building Co. v. Maddeson (Law Notes, Vol. II. 
p. 199). — ^Lapse of time is no bar to taking steps to set aside a con- 
veyance under 13 Eliz. c. 5. 



Chap. V. — CoNSTRUcnyE Trusts. 

In connection with point to note No. XIV. (Aids, p. 30), and the 
provisions of the Improvement of Land Act, 1864 (referred to in 
Snell, 6th ed. p. 134), by virtue of which a tenant for life can borrow 
money for improvements and charge the repayment thereof upon the 
lands improved, are considerably enlarged by section 30 of the Settled 
Land Act, 1882, which provides that money may be advanced under 
the Act of 1864 for any improvement for which "capital money" 
under the Settled Land Act, 1882, may be used ; and by section 26 
of the Act a very wide class of improvements is allowed for such 
capital money, including drainage for the distribution of sewage, 
making (1) sea walls, (2) markets, (3) streets, roads, &c., either for 
the public or individuals, (4) sewers, drains, &c., &c. These im« 
provements were not within the Act of 1864. 

These improvements have to be made with the formalities laid 
down in the Act of 1864, and imder the direction of the Land 
(formerly Inclosure) Commissioners. 
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Such a wide power of improving the estate at the expense of the 
inheritance being thus afforded a tenant for life by statute law, it 
would require a very strong case indeed for the Court to construct a 
trust in his favour for any money he might think fit to spend himself, 
without recourse to the Act of 1864 as extended by the Act of 1882. 

The student will bear this in mind when he reads the case of Dent v. 
Dent (Snell, 5th ed. p. 143; 6th ed. p. 133), which was decided before 
the Act of 1864 was passed, and in connection with point to note 
No. XIV. in the Aids, p. 30. 

Chap. VI. — Trustees, 
Cases to note. 

Speight v. Oaunt (52 L. J., Ch. 603 ; Law Notes, Vol. I. p. 209, 
and Vol. II. p. 36). — A trustee who employs a broker, and hands to 
him money to invest, is not responsible to his cestui que trust if the 
broker embezzles the money, provided the trustee selected a broker of 
proper standing, &c., and otherwise acted as he would have acted had 
the money been his own. 

Statutes to note. 

In connection with point to note No. XXV. (Aids, p. 33), and 
the statutory powers of investment conferred on trustees (see Snell, 
6th ed. p. 161; and 6th ed. p. 154), sect. 21 of the Settled Land Act, 
1882, has an important bearing. By this section trustees of a settle- 
ment (for what this includes, see ante^ p. 5), having in their hands 
money liable to he laid out in the purchase of landj may, with the con-^ 
sent of the tenant for life, invest the same in any manner in which 
capital money under the Act may be invested. This includes a very 
wide class of investments, and, among others, an investment in de- 
benture stock of any railway Company in Gfreat Britain or Ireland 
incorporated by special Act of ParHament, and having for ten years 
next before the date of the investment paid a dividend on its ordkarr 
stock or shares. The student will bear in mind that this enactment 
does not apply to ordinary trustees, but only to trustees of a settle- 
ment holding money which ought to be invested in land. 

Other provisions of the Settled Land Act, 1882, to be borne in 
mind in connection with this chapter are :— 

Sect. 41, protecting a trustee of a settlement individually, by pro- 
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viding that he shall be answerable for what he actually receives only, 
notwithstanding his signing any receipt for conformity, and in respect 
of his own acts and defaults only ; and that he shall not be answer- 
able in respect of the acts, &c. of any other trustee, banker, broker, 
or other person, or for the deficiency or insufficiency of any securities, 
or for any loss not happening through his own wilful default. 
This section only applies to trustees of a settlement ; other trustees 
are protected by a somewhat similar indemnity clause contained in 
Lord St. Leonards' Act (22 & 23 Vict. c. 35). 

These statutory indemnity clauses, however, do not protect trustees 
in cases where Equity holds them responsible : at least, it has been so 
decided with regard to the indemnity conferred by Lord St. Leonards' 
Act on ordinary trustees, and, probably, will be so held with regard 
to the Settled Land Act to trustees of a settlement. And if it is 
desired to protect trustees from all responsibility for acts and defaults 
of a co-trustee, a strong indemnity clause freeing them from respon- 
sibility in the cases iq which Equity holds them responsible, such 
as was given in Wilkins v. Hogg (set out in Snell), should be inserted 
in the trust iQstrument. It may here be mentioned, that the case of 
Wilkins v. Hogg was followed in the recent, but, we believe, un- 
reported, case — Pass v. Dundas. These remarks must be borne in 
mind by the student when working out points to note No. XX., 
XXI. and XXII. (Aids, p. 33). 

Sect. 43, providing that trustees of a settlement may reimburse 
themselves, and pay and discharge out of the trust property all 
expenses properly incurred by them. 

This is but declaratory, since all trustees have this right. 

Sect. 53, providing that a tenant for life, in exercising the powers 
conferred by the Act, shall be in the position of a trustee for all 
parties interested. 

It would seem that this section means an express trustee, and, if so, 
time will not run in his favour ; while if he is held to be but a 
constructive trustee, and he commits a breach of trust, lapse of time 
will bar the remedy of the remainderman for the breach, in accordance 
with the rule laid down in Snell, 5th ed. p. 155 ; 6th ed. p. 146. 

By the Married Women's Property Act, 1882, a married woman 
can accept the office of executrix or trustee without the concurrence of 
her husband, and her separate estate is liable for any breaches of trust 
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or devastavits she may commit, and the husband is not responsible 
unless he acts or intermeddles ; and express powers of transferring, 
as a feme sole, stocks and shares vested in a married woman as 
executrix or trustee is conferred on her ; and probably by implication 
she can deal with all other property vested in her as trustee or 
executrix, just as if a feme sole. (See the provisions of this Act, 
considered post, p. 15.) 

Before this Act, a married woman could not accept the oflGlce of 
trustee or executrix without her husband's consent, and, having 
obtained his consent, she could do no act to his prejudice without his 
concurrence, and he was the responsible person for any breaches of 
trust, &c. which might be committed. So that a married woman was 
a very ineligible person to select as trustee or executrix, and, indeed, 
a single woman also, since there was the contingency of her marrying. 
These remarks must be borne in mind in connection with point to 
note No. I. (Aids, p. 31). 

The Conveyancing Act, 1882, has also some bearing on the subject 
of trustees. It enacts, by sect. 6, that on an appointment of new 
trustees, a separate set of trustees may be appointed for any part 
of the trust property held on trusts distinct from those relating to 
any other part or parts of the trust property ; or, if only one trustee 
was originally appointed, then one separate trustee may be so 
appointed for the first-mentioned part. This applies no matter what 
the date of the trust instrument. This section enlarges the power 
of appointing new trustees conferred by sect. 31 of the Conveyancing 
Act, 1881 ; and by its effect there will in future be no difficulty in 
dividing the trust estates between different sets of trustees. 

By sect. 6 of the Act, the donee of a power, whether coupled with 
an interest or not, may by deed disclaim the power, and thereby 
deprive himself of the right to exercise the power, which may, 
however, be exercised by the others or other, or survivors of the 
others, of the persons to whom the power is given. 

This extends sect. 42 of the Conveyancing Act, 1881, by which the 
donee of a power is enabled to release the power, or contract not to 
exercise it. 

These sections bear on the subject of trustees, since donees of a; 
power not coupled with an interest are but trustees. 
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Chap. X. — Reconversion. 

In connection with point to note No. VI. (Aids, p. 47), 45 & 46 
Vict. 0. 75 (Married Women's Property Act, 1882), must be con- 
sidered; for, by this statute, a married woman is placed in the position 
of a feme sole^ and there will, in future, be no difficulty in effecting a 
reconversion by a married woman, since she can act as if unmarried. 



Chap. XI. — Election. 

In connection with points Nos. XVIII. and XIX. (Aids, p. 52), 
the provisions of 45 & 46 Vict. c. 75 (The Married Women's Pro- 
perty Act, 1882), must be borne in mind; for, by that Act, all property 
coming to a married woman on or after 1st January, 1883, belongs 
to her for her separate use, and she can deal with it as 2, feme soky 
and, consequently, she will be able to elect in the future as if she was 
unmarried, whether the property, the subject of election, is realty or 
personalty, and no deed acknowledged will apparently be necessary. 



Chap. XIV. — Administration op Assets. 

The case of In re Withernsea Brick Works Co. (50 L. J., Ch. 182 ; 
referred to in Aids, p. 64) has been followed by Re Maggij Winehouse 
V. Winehouse (51 L. J., Oh. 560; Law Notes, Vol. I. p. 160). 



Chap. XVI. — Mortgages. 
Cases to note. 

Stanlei/ v. Grundtj (52 L. J., Ch. 248; Law Notes, Vol. II. p. 70).— 
When a mortgagor attorns tenant to the mortgagee by the mortgage 
deed, the mortgagee is not liable to account as a mortgagee in pos- 
session, unkss he has actually distrained under the attornment clause. 

This decision controls JRe Stockton Iron Furnace Co. and Hx parte 
Punnetty set out in Aids, p. 85. 
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Kearsley v. Philips and others (Law Notes, Vol. II. Part 8). — 
An attornment clause in a mortgage deed places the mortgagee in the 
position of a landlord, so that he can distrain on the goods of a 
stranger found on the mortgaged premises. 

Barter v. Colman (51 L. J., Ch. 481). — The holder of first mort- 
gages on two properties, who has acquired the mortgage on one 
property subsequently to an assignment of the equity of redemption, 
cannot consolidate against the assignee. This f oUows Mills v. Jennings 
and Jordan v. Jennings^ explained in Aids, p. 77. 

Warner v. Jacob (51 L. J., Ch. 642). — ^A mortgagee exercising his 
power of sale is not a trustee for the mortgagor, and therefore the 
Court win not interfere if satisfied that the power is being exercised 
bona fide by the mortgagee for the purpose of getting back his mort- 
gage money, although the sale may be disadvantageous to the mort- 
gagor. As to any surplus, after payment of costs, principal and 
interest, the mortgagee is a trustee thereof for the mortgagor. 

Statutes to note. 

The following should be added to the statutes given in Aids (p. 87), 
45 & 46 Vict. 0. 39 (Conveyancing Act, 1882).— By sect. 12 of this 
Act the mortgagor's right to compel a trausfer, under sect. 15 of the 
Act of 1881, is explained in cases where there are several incum- 
brances. It provides that the mortgagor can insist on a transfer, 
notwithstanding he has mortgaged his equity of redemption ; but a 
requisition of an incumbrancer is to prevail over a requisition of the 
mortgagor ; and as between incumbrancers, a requisition of a prior 
incumbrancer is to prevail over a requisition of a subsequent incum- 
brancer. This section merely declares the effect of sect. 15 of the 
Act of 1881, as it was laid down in Teevan v. Smithy Law Notes, 
Vol. I. p. 218. 

Chap* XX.— Penalties and Forfeitures. 

In connection with points to note Nos. V. and VI* (Aids, p. 96), and 
the case of Kemble V. Farren (Snell, 5th ed. p. 340, and 6th ed. p. 386 ; 
Aids, p. 97), the following rules laid down by the late Master of the 
EoUs in the recent case TFallis v. Smith (47 L. T. 389) with regard to 
penalties and liquidated damages must be observed : — 1 . If by a con- 
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tract one certain sum is to be paid as Kqnidated damages on breach of 
any one of several stipulations, the real damages for the breach of no 
one of which can be ascertained at the date of the contract being 
entered into, such sum will not be treated as a penalty, even though it 
is apparent on the face of the agreement that the breach of one stipulation 
may be more serious yfk its consequences than the breach of another stipula- 
tion, 2. But if one of the stipulations is to pay a fixed sum of money, 
and the amount to be paid for breach of any stipulation is a much 
larger sum, such amount is a penalty, and only the real damage 
sustained by breach of any of the stipulations can be recovered. 
3. Lastly, it is qucere whether, where one sum is to be paid on breach 
of several stipulations, and the breach of one or more of the stipula- 
tions will manifestly only cause trivial damage, the sum to be paid is 
a penalty or liquidated damages. 



Chap. XXI. — Married Women. 

Remarks. 

On page 101 of Aids, 2nd line, for " Married Women's Property Act, 
1870," read "Married Women's Property Acts, 1870 and 1882." 

On the same page read the remarks relating to a wife's equity to a 
settlement in the past tense, especially as to the example given; and 
at the end of p. 102 add: By the effect of the Married Women's 
Property Act, 1882 (epitomised below), applications for an equity to 
a settlement will gradually die out. For under this Act any pro- 
perty which comes to a married woman on or after 1st January, 
18813, even under a will made before, the testator dying after, that 
date (see Mander v. Harris^ Law Notes, Vol. II. p. 203), will belong 
to her for her separate use, although not [so expressed; and as the 
whole of the property thus vests in her as if she were a feme sole, 
there will be no necessity for her to go to Equity to have some portion 
settled upon her, the legislature having given the whole of the pro- 
perty to the wife, which, before the Act, would have passed to the 
husband, subject to the wife's equity to a settlement in certain cases. 

With regard, however, to property, the title to which accrued 
before the 1st January, 1883, the wife will still, if the interest is 
equitable, apply to the Chancery Division for a settlement, unless the 
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property is expressly given to her for her separate use, or passes to 
her as her separate use property under the Married Women's Pro- 
perty Act, 1870. 

Points to note. 

In connection with points XXIII., XXIV., XXV. (Aids, pp. 104j 
105), the provisions of the Married Women's Property Act, 1882, must 
be borne in mind ; for by sect. 4 of this statute, in future, property 
appointed by will by a married woman, under a general power, will 
be assets for payment of her debts. 

On p. 105, in point to note No. XIX., for " cannot," read " could 
not," and add " How far is this point affected by the Act of 1882 ?" 

On p. 106, add as point No. XXXIa., " Enumerate the principal 
provisions of the Married Women's Property Act, 1882." [This 
can be answered from the epitome given below, under " Statutes to 
note."] 

On the same page, add to point No. XXXI, " or imder the Act of 
1882 ; would the date of the father's death in any way affect the 
question ?" 

On p. 107, add to the N.B. to point to note XXXIII. " but imder 
the Act of 1882, whether property is given to a married woman by 
deed or will, or comes to her under some intestacy, and whether it is 
realty, or personalty, if her title to it accrues on or after 1st January, 
1883, it is her separate use property, and this whether she was married 
before or after that date." 

On the same page, in point No. XXXV. 2nd line, for " contracts," 
read " contracted in 1882," and add to the N.B. to that head — " But 
if the contract had been made on or after 1st January, 1883, the 
woman could be sued alone, without her husband, under the Act of 
1882, and judgment could be given against her personally as if a 
feme soky according to a quite recent case — Gimston v. Maynard^^ 
(Law Notes, Vol. II. p. 202). 

On the same page, add to point XXXVII. " (c) 1883," and strike 
out the N.B. to that point. 

On the same page, add to point No. XXX Vlll. "The same 
question in connection with the Act of 1882." 

On pp. 110, 111 of Aids, in connection with points LXXI. — ^LXXV. 
relating to conveyances in fraud of the husband's marital rights, the 
provisions of the Married Women's Property Act, 1882, must be l:i<^^xiJ5b 
in mind; for by this Act all the mm\.^Tv^\.^ <A ^'^\i»^'«x^Ns0^siSv 
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wife's property are taken away; and so it seems that a woman, 
during engagement, may now make what conveyance or settlement 
she pleases, and the future husband will be imable to set it aside, 
though made without his consent, for as he has no marital rights, 
there can be no fraud on those rights. 

Cases to note. 

Hodges v. Hodges (51 L. J., Ch. 549 ; Law Notes, Vol. I. p. 161). — 
The Court will, under sect. 39 of the Conveyancing Act, 1881, bind the 
separate estate of a married woman for payment of her debts, notwith- 
standing a restraint on anticipation, if she is harassed by her cre- 
ditors, and asks the Court to make the order. The consent of the 
woman required by sect. 39 need not be given by deed acknowledged. 

Pemberton v. Marriott (Law Notes, Vol. L p. 381). — ^Although in 
enforcing the wife's equity to a settlement the settlement is made in 
favour of the children as well as the wife, yet the children are but 
volunteers, and so the wife can abandon her rights, and so defeat the 
children's interests, 

Mander v. Harris (Law Notes, Vol. II. p. 203). — A testator, by 
will made in 1880, gave all his property real and personal unto his 
residuary legatees, C. J. Mander, Esq., and J. Harris, Esq., and 
Eliza Maria, his wife, to and for their own use and benefit absolutely. 
The testator died in 1883. The Court held that the Married 
Women's Property Act, 1882, applied, and that Mrs. Harris took 
one-third for her separate use, and Messrs. Harris and Mander one- 
third each: the old rule that husband and wife must take as one 
being abrogated by the Act of 1882, and that that statute applied, 
even though the will was made before it was passed, as the testator 
died after the Act had come into operation. 

Statutes to note. 

On page 117 of Aids, after Mrs. Rombifs case^ add "but as to 
contracts made on or after 1st January, 1883, see now the Married 
Women's Property Act, 1882, given below. 

On page 118, add to the statutes — 

45 & 46 Vict. c. 75 (The Married Women's Property Act, 1882).— 
This statute entirely does away with the idea that a married woman 
has no legal status, since it places her, for nearly all purposes, in the 
position of a feme sole ; but as its provisions are not retrospective, it is 
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most important for the student to observe the old law relating to 
married women, and to bear in mind that though the Married 
Women's Property Acts, 1870 and 1874, are repealed by the Act of 
1882, yet the repeal does not affect any thing done, or any rights or 
KabiKties acquired or incurred before the 1st January, 1883, and, con- 

the Acts of 1870 and 1874 affecting those rules, must still be learnt. 

We will now give an epitome of the Act of 1882, adding a few 
remarks where necessary. 

A married woman can now acquire, hold and dispose of, any pro- 
perty, real or personal, as her separate property, as if ^ feme sok, 
without the intervention of any trustee. (Sect. 1, sub-s. 1.) 

All property belonging to a woman who marries on or after 1st 
January, 1883, at the time of her marriage, or which comes to her 
after marriage, including earnings and property acquired by the exercise 
of any skill or labour, is her separate use property. (Sect. 3.) 

All property, including earnings and property acquired as aforesaid, 
coming to a woman married before the 1st January, 1883, is to belong 
to her for her separate use, provided her title, whether in possession, 
reversion or remainder, and whether vested or contingent, accrues 
on or after that date. (Sect. 5). 

[By these sections a married woman is placed in the position of a 
feme sok^ not only as to acquiring, but also as to disposing, of 
property, and a deed acknowledged will apparently only be required 
with regard to realty and reversionary pure personalty, her title to 
which accrued before 1st January, 1883, and not then if she married 
on or after that date. 

If this is so, the enactments of 3 & 4 WUl. 4, c. 74, as read with 
sect. 7 of the Conveyancing Act, 1882 {vide infra) ^ and Malins' Act 
(20 & 21 Vict. c. 57), will in course of a few years become obsolete. 
It is, however, considered by some conveyancers that an acknowledged 
deed will still be required to deal with property falling within the 
statutes just mentioned.] 

Any married woman can render herself liable on contracts in respect 
of, and to the extent of, her separate estate ; and every contract made 
by her will be deemed to bind her separate estate, as well that which 
she has at the date of the contract as that subsequently acquired. 
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And she can sue and be sued, not only on contract, but also on tort, 
as if a feme soky and her husband is not a necessary party, and the 
damages and costs recovered by her are her separate property ; and 
costs and damages recovered against her are payable out of her 
separate estate, and not otherwise. (Sect. 1, sub-sects. 2, 3 and 4.) 

[This enactment reverses Pike v. Fitzgibhon (set out in Aids, p. 113), 
for in that case the Court held that the contract of a married woman 
only bound the property which she had at the date of contract, while 
by this section the contract binds after-acquired separate property. 
Moreover, the rule that no personal decree can be made against a 
married woman is upset by this enactment, since she can be sued 
as a feme sole, and so the Court can give judgment against her 
personally. (See Gunston v. Maynardy Law Notes for July, 1882.) 
It will be borne in mind that the Act does not affect any restraint on 
anticipation, and, therefore, that the provisions of the Act, enabling 
a married woman to dispose of her separate property as a feme sok, 
and bind it by her conJcts, win not apply when the^ 
on anticipation, the case being then still governed by the decisions in 
Tullett V. Armstrong^ Pike v. Fitzgibhon^ and Robinson v. Pickering^ 
set out in Aids, pp. 113, 114. See post^ sect. 19.] 

A married woman trading separately from her husband is, in 
respect of her separate property, subject to the bankruptcy laws as 
if a feme sok. (Sect. 1, sub-sect. 5.) 

Any nioney which the wife lends the husband passes as part of his 
assets if he becomes bankrupt ; but the wife may rank as a creditor 
therefor after all the other creditors for value have been paid in full. 
(Sect. 3.) 

A married woman, by executing a general power of appointment 
by will, makes the property appointed liable in the same manner as 
her separate estate for her debts. (Sect. 4.) 

[Before this Act this was not so, except in such special cases as 
The London Chartered Mercantile Bank v. Lempriere^ and other oases 
referred to in Aids, pp. 114, 115. 

It would seem that the property appointed will be liable equally 
with her separate estate, and not, as in the case of a man's appoint- 
ment, after the testator's own property has been exhausted {sedqucere),'\ 

A married woman may hold stock and shares in companies, 
annuities, public stocks and funds, deposits in banks, shares in 
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friendly, benefit, &o. societies, and the dividends, &o. are to be paid 
to her on her own receipt. (Sect. 6.) These stocks and shaxes, &c. 
can be transferred by the woman alone, and any Kability attaching to 
them the separate estate of the woman is alone liable to make good. 
Nothing in the Act requires or authorizes any corporation or joint 
stock company to admit any married woman to hold any shares 
to which any liability may be incidenty contrary to the provisions of any 
Act of Parliament, charter, &c. (Sect. 7.) 

[This is a great extension, for the Act of 1870 only allowed shares, 
&c. to which no liability was attached to be taken by married women 
Provision is made enabling a married woman to hold such securities 
jointly with another, and for transferring the same with that other 
without the husband's concurrence. (Sects. 8 and 9.)] 

If any such investments are made with moneys of the husband, the 
Court may order the investments to be transferred to the husband, 
and the dividends to be paid to him. (Sect. 10.) 

A married woman may effect a policy on her own life or the life 
of her husband for her separate use ; and a policy eflEected by a man 
on his life and expressed to be for the benefit of his wife ^ children, 
or by a woman on her life and expressed to be for the benefit of 
her husband ^ children, creates a trust in favour of the objects 
named, and the moneys payable under the policy are not to be liable 
to the debts of . the assured ; but creditors, if they can prove that the 
policy was eflEected and premiums paid with intent to defraud them, 
are entitled to be paid a sum equal to the premiums so paid. A 
trustee to receive the policy moneys may be appointed (provision 
being made for the appointment of a new trustee), and if no trustee 
appointed the policy vests in the assured and his or her personal 
representatives, in trust for the purposes aforesaid. 

The receipt of the trustee or the legal personal representative, when 
no trustee or no notice of the appointment of a trustee is given to 
the insurance company, is a discharge to the insurance company for 
the money secured by the policy, or for the value thereof in whole or 
in part. (Sect. 11.) 

£A very similar provision was contained in the Act of 1870, but 
under that Act it appeared that, in the event of an insurance having 
been eflEected and the assured becoming bankrupt, the policy must 
have lapsed, there being no provision for surrendering the policy; 

c 
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while under the new provision the receipt of the trustee appointed, or 
of the legal personal representative of the insured (the trustee in 
bankruptcy for the value of the poUcy), will discharge the company, 
thus clearly enabling the policy to be surrendered.] 

Every married woman has the same remedies, civil and criminal, 
against all persons, including her husband, for the protection and 
security of her separate property as if such property belonged to her- 
as Q,feme sole. (Sect. 12.) 

Every man can take criminal proceedings against his wife for any 
act of hers with respect to his property which, if done by the husband, 
would make hini liable to criminal proceedings by his wife. (Sect. 16.) 

In enforcing such remedies husbands and wives to be competent 
witnesses against each other. (Sect. 12.) 

No criminal proceedings to be taken by a wife against her husband 
(nor vice vers&y sect. 16) unless they are living apart, or imless the 
property was wrongfully taken when the husband (or the wife) was 
leaving or about to leave his wife (or her husband) ; and except as 
aforesaid no husband or wife can sue the other for a tort. (Sect. 12.) 

Sects. 13, 14 and 15 regulate the law as to the liabiKty of husbands 
of women married on or after 1st January, 1883, for the ante-nuptial 
debts, contracts (iacluding liability as contributory of a company) 
and torts of the wife, and in effect enact that the husband shall only 
be responsible to the extent of the assets he acquired or became 
entitled to with his wife (it must be borne in mind, that he acquires 
nothing now by marriage, unless the wife's property is settled on him), 
and that the wife is responsible out of her separate estate. Appa- 
rently the action can be brought against husband and wife jointly, or 
against husband alone or wife alone, but when the husband is sued 
and it is proved that he did not become entitled to any property with 
his wife, he will get judgment for his costs. 

[This is a very similar provision to that contained in the Act of 
1874, but under that Act, it was held that the action must be brought 
against husband and wife jointly ^ so that if the wife died, or the 
parties were divorced, no action could be brought (see Bell v. Tucker 
(or Stocker)^ Law Notes, Vol. II. p. 8), while under the Act of 1882 
apparently an action would lie against husband or wife alone. 

The student will bear in mind that^ in answering any question as 
to the husband's liability for the wife's ante-nuptial contracts and torts, 
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the essential point to consider is the date of the marriagey for if married 
before 9th August, 1870, he is liable for all ante-nuptial contracts and 
torts, whether he had assets with his wife or not. If between 9th 
August, 1870, and 30th July, 1874, he is not liable at all for her ante- 
nuptial contracts, but liable for her torts (33 & 34 Vict. c. 93). If 
married between 30th July, 1874, and 31st December, 1882, he is 
liable for both contracts and torts to the extent of any assets, as dejfined 
in the Act, he received with her, or might have received by using 
due diligence, but he must be sued during coverture (37 & 38 Vict. 
c. 50) ; while, if married since 31st December, 1882, he is liable for 
the ante-nuptial contracts and torts to the extent of the assets he received 
or became entitled, and apparently he can be sued after coverture is 
at an end.] 

Questions between husband and wife as to the title to or possession 
of property in any bank, corporation, &c., in whose books any stocks, 
&c. of either party are standing, may be settled by a judge of the 
High Court on summons, or by the Ooimty Court judge, without 
regard to amount. Orders made can be appealed against, and when 
proceedings are commenced in the County Court, which, owing to 
the amount involved, could not but for this Act or the Act of 1870 
have been heard in the County Court, the respondent or defendant 
may have the same transferred to the High Court by writ of 
certiorari. 

A judge may hear any application imder the Act, if either party 
BO require, in his private room. Any bank, corporation, &c. is con- 
sidered as a stakeholder only. (Sect. 17.) 

Where a married woman is trustee or executrix she can sue and be 
sued as a feme sok, and can transfer any annuity, stocks, or shares, 
&c. vested in her in the character of trustee, &c. as if she were a feme 
sok. (Sect. 18.) 

[It is noticeable that this section does not speak of transferring any 
other property besides annuities, stocks, and the like, and the question 
suggests itself, can a married woman who is trustee of real property 
convey it as a feme sok ? Probably she can, under the wide terms of 
sect. 1 of the Act.] 

The power to contract includes the right to accept any trust or 
the office of executrix or administratrix, and the separate estate is 
liable for breach of trust or devastavit committed by a married 'R(<Y2ascsi.^ 
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whether before or after marriage, and the husband is not liable unless 
he has acted or intermeddled. (Sect. 24.) 

(See remarks on this section, antcj p. 9.) 

The Act does not affect existing or future settlements, nor does it 
interfere with or render inoperative any restrictions against anticipa- 
tion. But no such restriction contained in a settlement made by a 
woman of her own property is to have any validity against ante- 
nuptial debts, nor is any settlement by a woman to be binding against 
her creditors if, had it been made by a man, it would be void against 
his creditors. 

[Settlements will still be used in a great many cases, for though the 
Act supplies the place of a settlement to some extent, yet many things 
are usually done by a marriage settlement or will, which are left en- 
tirely imtouched by the Act. Thus the Act removes the husband's 
marital rights, but it does not remove the marital control; and if it is 
wished that a woman shall hold her property so that her husband 
cannot induce her " by his kicks or kisses " to dispose of it in his 
favour, it must still be settled on the wife with restraint on anticipa- 
tion. So too the Act makes no provision for the husband, while 
under a settlement he generally gets a life interest in his wife's pro- 
perty after her death ; and so to protect the husband a settlement is 
still necessary. Again, settlements make provision for the children — 
this is not done by the Act. Trustees are interposed by a settlement — 
there are none given by the Act. So that settlements will be still in 
general use, and when they are used they may abridge, control or 
enlarge the statutory rights of the woman.] 

A summons can be issued against a married woman for the purpose 
of compelling her to support her pauper husband, and tiie justices 
may make and enforce an order against the wife to support her 
husband out of her separate estate, as they may, under the 33rd 
section of the Poor Law Amendment Act, 1868, make and enforce 
against a husband for the maintenance of his wife. (Sect. 20.) 

A married woman is liable to maintain her children and grand- 
children out of her separate estate, as her husband is liable by law to 
do, but not so as to relieve the husband from responsibility. (Sect. 21.) 

[The Act of 1870 only cast the responsibihty on the woman to 
support her children, not grandchildren. (See Colenian v. Overseers of 
Birmingham^ 6 Q. B. D. 615.)] 
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The Married Women's Property Act, 1870, and Amendment Act, 
1874, axe repealed, but this repeal does not extend to acts done, rights 
and Uabilities of any husband or wife, married before 1st January, 
1883, to sue or be sued under the Acts repealed, or either of them, 
for debts, wrongs or things whatsoever for, in, or in respect of which 
any such right or liability accrued before the 1st January, 1883. 
(Sect. 22.) 

The legal personal representative of any married woman has, in 
respect of her separate estate, the same rights and liabilities, and is 
subject to the same jurisdiction as she would be if she were living. 
(Sect. 23.) 

[This is perhaps a difficult section to understand, but probably it 
does not interfere with the devolutions of the separate estate. 

If the woman dies intestate her separate real property will still go 
to her heir, subject to the husband's curtesy if the proper requisites 
attach, and her separate personal property will go to the husband in 
his marital right if it is in possession, and if in action in his 
character of administrator. The husband or the heir will hold the 
property subject to the debts, contracts and torts of the deceased 
woman.] 

45 & 46 Vict. c. 38 (The Settled Land Act, 1882).— By this Act 
provision is made enabling a married woman, who is tenant for life of 
settled lands, to exercise the powers of selling, leasing, &c. conferred 
by the Act. If the life estate is held for her separate use (as it must 
be if it was acquired on or after 1st January, 1883) she can exercise 
the powers as a feme sok — otherwise only with the concurrence of her* 
husband. The statutory powers can be exercised notwithstanding 
there is a restraint on anticipation. 

45 & 46 Vict. 0. 75 (The Conveyancing Act, 1882).— By sect. 7 of 
this Act one commissioner can take acknowledgments of married 
women to deeds executed under 3 & 4 Will. 4, c. 74, and 20 & 21 
Vict. c. 57, and no certificate of acknowledgment need be registered 
in the Central Office. 

[For reasons already given, acknowledged deeds will apparently be 
little needed in future, ante^ p. 15.] 
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Chap. XXII. — Infants. 
Statutes to note. 

To the statutes given on p. 121, " Aids ** — 
After " pauper" on the 14th line, add " And by the Act of 1882 she 
is liable to support not only her children but also her grandchildren." 
And at the end of the list of statutes, add — 

44 & 45 Vict. c. 41 (The Conveyancing Act, 1881).— By sect. 42 
full powers of managing infants' lands are conferred on the trustees 
of the settlement appointed for the purpose, and if none so appointed, 
on the trustee, with power of sale of the settled land, and if none on 
the persons appointed as trustees by the Court. By sect. 42, without 
any application to the Court, trustees holding property for infants 
may apply the income for the maintenance, education or benefit of 
the infant, and this whether the infant's interest is for life or for any 
greater interest, and whether absolute or contingent on his attaining 
the age of 21, or on the occurrence of any event before that age, and 
whether there is any fund available for the purpose, or any person 
bound to provide for the infant's maintenance or not. 

By sect. 40, a married woman, though an infanty may by deed ap- 
point an attorney to do any act which she herself might do. 

45 & 46 Viet. c. 38 (The Settled Land Act, 1882).— By sect. 59, 
where an infant is seised of lands in his own right, the lands are 
deemed settled lands, and the infant tenant for life thereof, so that 
the lands can be leased, sold and otherwise dealt with imder the Act 
as if the infant was tenant for life ; and by sect. 60, where the tenant 
for life is an infant the statutory powers of sale can be exercised by 
the trustees of the settlement, or, if none, by the persons appointed 
by the Court, on application by the guardian or next friend of the 
infant. (See the important decision In re the Duke of Ifewcastle^s 
Ustates, Law Notes, Vol. II. p. 165; and the subject of infants' leases 
and sales in connection with this case fully discussed in Law Notes, 
Vol. II. p. 212.) 

In connection with 18 & 19 Vict. c. 43 (Aids, p. 121), the case 
In re Wood^ Brooking v. Brooking (Law Notes, Vol. II. p. 199) decides 
that the Court has power under that Act to allow an iof ant to make 
a binding ^os^-nuptial settlement. 



SUPPLEMENT TO GIBSON's AIDS TO EQUITY. 23 

Chap. XXIII. — Lunatics. 

There have been several questions lately asked on this subject in 
the Equity Paper, and students for future examinations are advised 
not only to notice very carefully all that appears in Snell and the 
Aids on the subject, but also to get up the Lunacy Orders, 1883, as 
two questions directly on those Orders have been set. They can be 
obtained for a very small price, and are epitomised in Law Notes for 
June, 1883 (Vol. H. p. 168). 

To the statutes to note given on p. 122, should be added 45 & 46 
Vict. 0. 38 (The Settled Land Act, 1882). By sect. 62, when the 
tenant for life of settled lands is a lunatic, so found by inquisition, 
the statutory powers may be exercised by the committee, but only by 
leave of the Lord Chancellor or Lords Justices. 



Part III.— CONCURRENT JURISDICTION. 
Chap. III. — ^Actual Fraud. 

In connection with point to note No. VI. (Aids, p. 134), 
Redgrave v. Hurd (51 L. J., Oh. 113 ; Law Notes, Vol. I. p. 93) 
should be observed. A solicitor entering into an agreement to buy a 
practice from another solicitor, and relying on a statement made by 
the vendor as to the income derived from the business, was entitled to 
set aside the contract, the statement being incorrect, even though he 
had an opportunity of looking at the papers, which would probably 
have shown that the statement was not accurate. 

Roots V. Smiling (Law Notes, Vol. II. p. 69). — ^Notwithstanding 
the maxim " caveat emptor ^^ if a vendor misleads a purchaser by a 
misrepresentation, the purchaser can escape from his bargain. Here ' 
the purchaser agreed to buy an estate for £20,000 ; at the time of 
contract, he asked the vendor if the property sold was the same he 
had previously offered for sale at 12,000/., and the vendor replied 
" No." The Court considered that the contract could not be enforced 
against the purchaser. 
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Chap. IV. — Constructive Fraud. 
Cases to note. 

Routh V. Wallia (Law Notes, Vol. 11. p. 4). — Here a patient told 
her doctor that she had made him a gift by will, and he induced her 
to give the property to him at once, by act inter vivos^ and his solicitor 
prepared the deed of gift, and explained it to the donor, but only in 
the donee's presence. The Court set aside the gift on the ground of 
constructive fraud. 

Mitchell V. Homfray (50 L. J., Ch. 460 ; Law Notes, Vol. I. p. 21). 
— ^Here, too, a doctor obtained a gift from his patient, but it was up- 
held, as the evidence showed that after the relationship had ceased 
the quondam patient confirmed the gift. 

Martinson v. Clowes (51 L. J., Ch. 594). — ^A purchase by the 
secretary of a building society of property mortgaged to the society, 
and sold under the power of sale, cannot be upheld if he arranged the 
sale, gave instructions to the auctioneer, &c. 

Cowhurn v. Edwards (51 L. J., Ch. 46). — ^A solicitor, who takes a 
mortgage from his client with an unqualified power of sale {i. e. a 
power exerciseable without notice to the mortgagor), is guilty of a 
breach of duty, unless he explained the matter to his client, and is 
liable to any damages which may arise from the improper exercise of 
such a power. 

Henty v. Wrey (47 L. T., N. S. 231).— If a father has a power to 
appoint portions for younger children at such ages and times as he 
thinks fit, and he appoints to a child in early infancy a vested portion, 
the appointment cannot be set aside as a fraud on the power. It 
would be otherwise if the child to whom the share was appointed was 
sick at the time of appointment. This case must be borne in mind 
when reading p. 480 of Snell, 5th ed., and p. 476 of the 6th edition. 



Chap. IX. — Specific Performance. 
Cases to note. 

May V. Thomson (L. E., 20 Ch. 705 ; Law Notes, Vol. I. p. 219).— 
A contract by a doctor for the sale of his business, will not be specifi- 
cally enforced. 
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Humphreys v. Chrem (Law Notes, Vol. II. p. 219). — A contract to 
leave real property by will cannot be specifically enforced in the ab- 
sence of acts of part performance relating to the land itself. This 
follows Alderson v. Maddison (which has been recently upheld in the 
House of Lords, see Law Notes, Vol. II. p. 200), and Caton v. Catoriy 
referred to in Aids, p. 166. 

Bock Portland Cement Co, v. Wilson (Law Notes, Vol. II. p. 7). — 
Sir Hugh Cairns* Act (21 & 22 Vict. c. 27) does not give a right of 
action in Chancery for damages for breach of contract for sale of real 
property, where damages could not be recovered at law. 



Chap. X. — ^Injunctions. 

V 

Cases to note. 

Maple V. The Junior Army and Navy Stores (Law Notes, Vol. I. 

p. 252). — An illustrated catalogue of furniture, containing descriptions 

of the illustrations, and published as an advertisement, may be the 

Bubject of copyright, and an infringement of it restrained by in- 

junction. 

Quartz Hill Consolidated Gold Mining Co. v. Beall (51 L. J., Ch. 
874). — An interlocutory injunction can be granted to restrain the 
publication of a libel affecting property, but the power must be very 
carefully exercised, and such an injunction should never be granted if 
there is any question as to the libel being privileged : for " a judge 
should hesitate long before he decides so difficult a question as that of 
privilege upon an interlocutory application." 

The North London Bail. Co. v. G. N. Bail. Co. (52 L. J., Q. B. 
380). — Notwithstanding the wide words of sect. 25, sub-sect. 8 of the 
Judicature Act, 1873, the Court will only grant an injunction where 
there is a legal injury to restrain. The words " just and convenient," 
used in that section, do not in any way extend the jurisdiction of 
the Court in granting injunctions. So, in this case, the Court refused 
to stay by injimction arbitration proceedings commenced by the 
defendants, since, if allowed to go on, no legal injury to the plaintiffs 
could arise. This case controls Aslatt v. The Corporation of South- 
amptouy set out in Aids, p. 180. 
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Statutes to note, 

45 & 46 Yiot. 0. 41 (The CopTiight (Musical CompoaitioiiB} Act, 
1882.) — The author of a musioal oompositioii wiahing to retain the 
exolumve right of public representation must print on tiie title page a 
notioe stating that the right is reserved ; (uid if he has parted with the 
right of public representation to another, that other can require the 
author to print such notioe as aforesaid, and if the author does not 
comply he forfeits 20/. 
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